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	 A United States District Court 
in California recently dismissed a  
 lawsuit �led by Paci�c Bell Telephone 
Co. (�AT&T�) against a municipality 
that imposed a franchise condition on 
the telephone company�s plan to pro-
vide Internet-based video programming.  
See Paci�c Bell Telephone Co. v. The 
City of Walnut Creek, No. C-05-4723 
MMC (N.D. Cal. April 13, 2006). In doing 
so, the court made clear that federal  
law would not preclude local authori-
ties from regulating AT&T�s video  
programming service.
	 AT&T�s suit against the City of 
Walnut Creek (�City�) arose as the 
telephone company began its launch 
of Project Lightspeed, a plan through 
which AT&T intends to upgrade its tele-
communications network to offer video 
service to customers through DSL phone 
connections and high speed broadband. 
The City was willing to grant AT&T a 
permit to perform the upgrades, but  
conditioned the grant on AT&T 
obtaining a cable TV franchise before 
providing the video programming 
service. As a result of the franchise 
condition, AT&T halted its upgrade 
activities and �led the federal action 
against the City claiming that the fran-
chise requirement violated Section 253 
of the federal Telecommunications Act 
of 1996 (�TCA�), that it was preempted 
by the federal Communications Act of 
1934 (�Cable Act�), and that it violated 
the United States Constitution and 
California state law.
	 In an April 13 Order, the court 
granted the City�s motion to dismiss 
each of AT&T�s claims. In doing so, the 
court �rst rejected AT&T�s allegation 
that the franchise requirement violated 
the TCA�s prohibition of local regula-
tions that �prohibit or have the effect 
of prohibiting the ability of any entity 

to provide . . . telecommunications ser-
vice.� AT&T conceded that its planned 
video services are not �telecommunica-
tions service[s],� and since the company 
could not show how its provision of tele-
communication services was affected 
by having to obtain a cable TV fran-
chise, the court concluded there was no  
violation of the TCA.
	 The court also rejected AT&T�s claim 
that the franchise condition was pre-
empted by the federal Cable Act, which 
requires �cable operator[s]� to obtain 
a franchise before providing �cable ser-
vice.� AT&T argued that its video service 
is not a cable service, and that the City 
could therefore not impose a franchise 
requirement on it. The court was unable 
to determine whether the planned video 
service would meet the Cable Act�s �cable 
service� de�nition, but determined that 
it did not need to decide that issue. 
Rather, the court accepted the City�s 
argument, that even if AT&T�s video pro-
gramming is not a �cable service,� the 
Cable Act would not preclude its local 
regulation. The court stated: �AT&T 
has not demonstrated that local govern-
ments are precluded under the Cable Act 
from imposing franchise conditions on 
AT&T. . . . If AT&T is a cable operator, 
the Cable Act itself requires it to obtain 
a cable franchise. . . . If AT&T is not a 
cable operator, nothing in the Cable Act 
bars local authorities from imposing 
franchise requirements on AT&T�s pro-
vision of non-cable video programming.� 
	 The court ultimately dismissed 
each of AT&T�s claims against the City,  
concluding that the company�s remain-
ing allegations were either novel state 
law claims better left to a state court or 
were not cognizable claims for relief. 
	 The City of Walnut Creek case is one 
of �ve lawsuits that AT&T has recently 
�led against municipalities seeking to 
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