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 The City of New London, CT, 
had been in economic decline for 
decades. By 1998, its population 
had fallen to it lowest since 1920. 
Its unemployment rate was twice 
that of the state. These conditions 
prompted state and local officials 
to seek means to revitalize the 
city. In January 1998, the state 
approved funds for a new state park 
in an area that had included Fort 
Trumbull, a federal naval base that 
was closed in 1996. The planning 
would be conducted by a non-profit 
community development agency 
(“CDA”). In February, Pfizer, Inc. 
announced that it would build 
a $300 million research facility 
adjacent to Fort Trumbull. Local 
planners hoped that Pfizer would 
draw new business to the area. 

 The CDA held a series of 
neighborhood meetings to educate 
the public about the area. The CDA 

developed plans for an integrated 
development focused on 90 acres 
of the Fort Trumbull area, and 
obtained approvals from city and 
state agencies. The plan required 
the condemnation of a number 
of houses, including one that had 
been in a petitioner’s family for 
over a hundred years. The fifteen 
properties owned by the petitioners 
were not blighted or in poor 
condition. They were condemned 
only because they were in the area 
to be developed.

 The court granted certiorari “to 
determine whether a city’s decision 
to take property for the purpose 
of economic development satisfies 
the ‘public use’ requirement of the 
Fifth Amendment.” The petitioners 
urged the court to adopt a bright-
line rule that condemnation could 
not be used solely for economic 
development. The court rejected 

The Hype Over Kelo:  
Have Property Rights Vanished?

The U.S. Supreme Court’s 5-4 decision in Kelo v. City of New London 
(June 23, 2005), dealing with the scope of the government’s 

right to take private property, has engendered a great deal of public 
reaction. It has been the subject of debate and commentary on 
television, radio call-in shows, and in newspapers. Many people are 
now worried that the floodgates will open and that their houses will 
be taken and handed over to ravenous developers whenever the result 
may increase the tax base of the condemning authority. Most of the 
extreme reaction seems to be due to the public’s lack of awareness of 
the existing scope of the government’s powers of eminent domain. 



 BOARDMAN 
L AW • F I R M

Page 2, Municipal Law Newsletter, July/August 2005

this proposition, concluding that there was no rational 
or workable way to distinguish between economic 
development and other uses the court had found to 
be constitutionally permissible. The court noted the 
following precedents.
 In Strickley v. Highland Boy Gold Mining Co., 200 
U.S. 527, 531 (1906), the court first rejected the narrow 
interpretation of “public use” as requiring condemned 
property to be available to the general public. In 
Berman v. Parker, 348 U.S. 26 (1954), a 
unanimous court upheld a redevelopment 
plan to rejuvenate a blighted area of 
Washington, D.C., even though some 
of the condemned properties were not 
blighted. In Hawaii Housing Authority 
v. Midkiff, 467 U.S. 229 (1984), the court 
upheld a Hawaii statute under which 
land was taken from lessors and given 
to lessees for the purpose of eliminating 
the “social and economic evils of a land 
oligopoly.” Id. at 241-42. In Ruckelshaus 
v. Monsanto, 467 U.S. 229 (1984), the 
court allowed the EPA to “take” the data, including 
trade secrets, of a prior pesticide applicant for use in 
evaluating a second applicant’s request, as long as the 
second applicant paid just compensation for the data. 
The case involved purely economic considerations of 
sparing new applicants the cost of time-consuming 
research, thereby reducing barriers to entry into the 
pesticide market. 
 Analyzing these precedents, the majority concluded 
that New London’s interest in obtaining the economic 
benefits of increased employment and tax revenue 
“has no less of a public character than any of those 
other interests.” In many cases, the public benefits 
could be obtained as well or better through private 
development than through a public agency. The fact 
that a private entity might profit from the taking, 
however, did not eliminate the public interest in the 
outcome. The court carefully noted that takings that 
merely transfer property from one private party to 
another for the sole purpose of benefiting one party 
remain unconstitutional.
 The court in Kelo also rejected a proposal that 
economic development takings should require a 
“reasonable certainty” that the expected public bene-
fits will accrue. Quoting Midkiff, the court noted that 
when the legislative purpose is legitimate and not 
irrational, the courts will not engage in “empirical 

debates” over the wisdom of takings. Next, quoting 
Berman, the court declined to “second-guess” a 
government’s determination of what land is needed in 
order to complete a project. As a whole, the opinion 
gives great weight to the legislative determination 
of when condemnation is necessary and, absent 
exceptional circumstances, leaves it to the political 
process to reign in the power of eminent domain. 
 The majority decision ends by noting that nothing 
in its decision bars states from raising the bar on 
determinations of public use for condemnation. 
Following the decision legislation has been introduced 

in a number of states, including 
Wisconsin, to set higher standards 
for making a determination of 
public necessity for eminent domain 
purposes.
 Justice O’Connor, writing a 
dissenting opinion that was  joined 
by Justices Rehnquist, Scalia and 
Thomas, would have held that 
economic development takings 
are unconstitutional. She argued 
that Berman and Midkiff were 
distinguishable in that both sought 

to remedy some harm. In the Berman case, she noted 
that two-thirds of the houses in the area were beyond 
repair, that there was a “lack of adequate streets and 
alleys”, and a “lack of light and air.” In Midkiff, the 
legislature had concluded that the land oligopoly was 
“skewing the State’s residential fee simple market, 
inflating land prices, and injuring the public tranquility 
and welfare.” 
 In summary, the majority decision does not 
expand the rights of eminent domain as much as many 
people believe. Instead, the majority declined to take 
a significant step back from earlier takings law in 
order to impose new and higher standards of review 
on condemnation decisions. Distinguishing between 
“purely economic” or “economic development” takings 
and other takings is harder in practice than simply 
coming up with labels. The Midkiff case can be viewed 
as a purely economic case, because it involved merely 
buying land from existing owners and turning it over 
to new owners. The purported benefits, including 
eliminating inflated land prices, can be viewed as 
purely economic considerations. On the other hand,  
in Kelo, the benefits of creating more jobs and  
increasing the city’s tax base could be characterized 
as combating the “social evils” associated with 
unemployment and inadequate city resources to deal 
with public problems. 

— Mark J. Steichen

The Hype Over Kelo:  
Have Property Rights Vanished?

“The majority 
decision does not 
expand the rights 
of eminent domain 
as much as many 
people believe.”

(Continued from front page)
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 In National Cable Telecommunications Association 
v. Brand X, Case No. 04–277. (June 27, 2005), the U.S. 
Supreme Court held that the Federal Communications 
Commission’s (“FCC’s”) decision to classify cable modem 
service as an “information service” was entitled to deference. 
In so ruling, the Court reversed the Ninth Circuit, which 
had earlier rejected the FCC’s classification and declared 
that cable modem service was part “telecommunications 
service” and part “information service.” If classified as a 
telecommunications service, cable modem service would 
be subject to the same common carrier regulations that 
apply to incumbent telephone companies and which 
require open access to the carrier’s transmission system.

 Writing for the Court, Justice Thomas stated that, 
as the expert agency, the FCC had made a “reasonable 
policy choice” in classifying cable modem service as 
an “information service” and that the Ninth Circuit 
was wrong in failing to show the proper deference to 
the FCC’s interpretation of ambiguous provisions of the 
Communications Act. In his dissent, Justice Scalia (who 
was joined by Justices Souter and Ginsburg) disagreed, 
concluding that the FCC had misinterpreted the 
Communications Act and that, therefore, its decision was 
not entitled to deference. 

 The case is a victory for cable operators on two fronts. 
One result of classifying cable modem service as an 
information service and not a cable service is that local 
governments may no longer have the right to collect a 
franchise fee on cable modem revenues. In addition, if 
cable modem service does not have a telecommunications 
component, then the cable companies do not have to allow 
consumers to choose which Internet service provider 
(“ISP”) they would like to use since the cable operator will 
not have to grant access to its system to competing ISPs.

 Since cable operators generally stopped paying 
franchise fees on cable modem revenues in 2002, when 
the FCC first declared that the service was not a cable  
service, and since cable operators have not allowed open 
access to their transmission systems, the immediate 
impact of the Court’s decision is limited. While the 
case has been sent back to the Ninth Circuit for further 
proceedings, the Ninth Circuit will likely vacate its earlier 
decision and simply affirm the FCC. That would be the 
end of the litigation.

— Anita T. Gallucci

US Supreme Court Rules 
Cable Modem Service Is an 

Information Service

County-Town Land Use 
Powers Considered  

in Two Cases
 Two recent court of appeals decisions  
side in favor of county land use powers and 
against assertions of town powers.

 On June 15, 2005, the court of appeals 
decided that zoning placed by a county on 
county-owned lands supercedes zoning 
placed on the same parcel by a town, even 
though the town zoning was arguably 
more restrictive. This is a clash between 
two statutes. One is sec. 59.69(9), dealing 
with county zoning of county-owned lands, 
where county authority is paramount, 
and the other is sec. 59.692(2)(b), which 
allows town zoning to coexist with county 
shoreland zoning if it was there before the 
shoreland zoning and is more restrictive.
 Although this case involved a shoreland 
area and a pre-existing town zoning 
ordinance, the court of appeals ruled that  
county zoning of county-owned lands 
trumps the town’s shoreland zoning.
 Town of West Bend v. Washington 
County, 2005AP518-FT (unpublished).

 On July 13, 2005, the same court 
of appeals decided that when making a 
county conditional use decision, a county 
zoning board can ignore a town land use 
plan and density standards in a town 
land subdivision ordinance. In this case, 
condominiums were being created, with 
no land divisions. The court focused on the 
advisory nature of local land use plans and 
the fact that neither the town’s plan nor the 
town’s subdivision ordinance were county 
enactments, deciding that the town could 
not demand that the county do its bidding.
 Herman v. County of Walworth, 2004-
AP2080 (recommended for publication).

— Richard A. Lehmann
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 The court of appeals addressed this issue of first 
impression and concluded that the revocation of a 
conditional use permit does not state a claim for a 
taking under the Wisconsin constitution. Rainbow 
Springs Golf Co. v. Mukwonago, 2004AP1771 (Wis.
Ct.App. June 1, 2005).

 Rainbow Springs owned property containing 
two golf courses, a clubhouse building and a hotel/
conference center. In 1981, the Town of Mukwonago 
had issued a conditional use permit to Rainbow 
Springs’ predecessors, which allowed them to operate 
a recreational resort facility, a convention center, 
and the two golf courses. An addendum to the CUP 
granted in 1992 allowed them to operate a “haunted 
hotel” at the site. A second addendum issued in 1993 
allowed them to have live music and to serve beer 
during the operation of the haunted hotel. Rainbow 
Springs subsequently acquired the property and, in 
1998, obtained a third addendum, which permitted 
the operation of a full service restaurant in  
the clubhouse.

 Substantial parts of the buildings on the property 
were destroyed by fire in April 2002. The town 
issued instructions for restoration of the property. 
When the town planner became dissatisfied with 
Rainbow Springs’ compliance, she recommended 
that the town plan commission conduct a hearing to 
consider termination of the CUP. The town planner 
was also the senior planner for the Waukesha 
County Department of Parks and Land Use. She 
recommended to the county planning commission 
that it consider revoking the CUP.

 The town plan commission held a joint hearing 
with the town board on November 6, 2002. The 
meeting was adjourned and continued to April 30, 
2003. The town voted to terminate the CUP on May 
14, 2003. The county followed with a hearing on 
June 19, 2003 and also voted to terminate the CUP.

 Rainbow Springs brought three court actions. 
The first was a certiorari action challenging the 
town’s revocation of the CUP. It filed an equivalent 
action against the county for its action in revoking 
the CUP. The third lawsuit sought compensation from 
the town for the revocation of the CUP as a taking 

under Art. I, sec. 13 of the Wisconsin constitution. 
The town’s and county’s decisions revoking the CUP 
were affirmed by the court of appeals in separate 
decisions issued on the same date as its decision on 
the takings issue.

 Rainbow Springs argued that the revocation of the 
CUP was a regulatory taking under the rule in Zealy  
v. City of Waukesha, 201 Wis. 2d 365, 372, 548 
N.W.2d 528 (1996). It contended that revocation took 
100% of the value of the CUP and therefore deprived 
it of “all or substantially all” of the use of the CUP. 
The court of appeals rejected this argument, noting 
that there can be no taking unless one has a property 
interest in the thing that is taken. In order to have a 
property interest for takings law, one must have an 
entitlement to it, not just a “need, desire, or unilateral 
expectation of it.” Id. at ¶11. The court found no 
precedent defining whether a CUP is a property 
interest, but looked to the Supreme Court’s reasoning 
in Zealy that a property owner does not have an 
entitlement to a particular zoning classification for 
his or her property or a vested interest in such a 
classification once granted. While conceding that a 
CUP is not a zoning classification in itself, the court 
reasoned that a CUP is a “subspecies” of zoning 
classification, since by its nature it controls the use 
of the property. 

 Rainbow Springs cited law from other 
jurisdictions that, once a municipality grants a 
CUP, the landowner has a property interest that 
runs with the land. The court declined to look to 
foreign law, however, because it found the Zealy 
decision sufficiently broad to encompass conditional  
use permits. 

 Rainbow Springs also argued that the fact that 
the town ordinance required a hearing before 
revocation of the CUP implied that there had to be 
a property interest in the CUP, since due process 
requires notice and a hearing before revoking a 
property interest. In response, the court noted 
that a hearing was required because the change in  
the conditional zoning designation affected  
Rainbow Springs’ land, a property interest it 
undoubtedly owned, not because the CUP itself was 
a property interest.

— Mark J. Steichen

Revocation of CUP Does Not Constitute A Taking
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 In an act that is being simultaneously praised 
and criticized, Governor Doyle recently signed 
into law 2005 Wis. Act 12. Effective June 1, 
2005, it raised the statewide minimum wage in 
Wisconsin from $5.15 to $5.70 per hour. The new 
minimum wage for minors is $5.30 per hour. If the 
Department of Workforce Development’s proposed 
permanent rule is approved, the minimum wage 
will be $6.50 per hour effective June 1, 2006. 
Passage of the statute came after many months 
of protracted legislative debate and substantial 
public criticism regarding the delay in raising 
Wisconsin’s minimum wage. 

 A key component of the new law is that it comes 
at a cost to local control over wages. The new 
law expressly preempts local power to establish 
minimum wages, stating as follows:

 The legislature finds that the provision of a 
living wage that is uniform throughout the 
state is a matter of statewide concern and that 
the enactment of a living wage ordinance by a 
city, village, town, or county would be logically 
inconsistent with, would defeat the purpose of, 
and would go against the spirit of this chapter. 
Therefore, this chapter shall be construed as 

an enactment of statewide concern for the 
purpose of providing a living wage that is 
uniform throughout the state.

This express statement of preemption of municipal 
power effectively nullifies the recent minimum 
wage ordinance passed in Madison and other 
municipal efforts to set minimum wages across 
the state.

 Critics of the new statute proclaim that it was 
passed in violation of Wisconsin law because the 
Governor agreed to preempt local wage initiatives 
in exchange for the Republican-controlled 
legislature agreeing to the wage increases. 
Madison Alderman Austin King, one of the 
primary proponents of Madison’s minimum wage 
ordinance, claims that the open deal making 
that occurred is an example of illegal “logrolling” 
or vote trading. King has filed a complaint with 
the Attorney General and the matter has been 
referred to the Dane County District Attorney.

 Other experts believe the “deal” struck between 
Governor Doyle and the Republicans is simply how 
laws get passed—through compromise. We will 
continue to follow new developments regarding 
the minimum wage law.

— Jennifer S. Mirus

Municipal Power Removed By New Minimum Wage Law 

A Divided 7th Circuit Federal Court Deals with Whether  
Fair Housing Laws Override Zoning

 Long-running federal litigation over a non-profit 
mental health clinic in Milwaukee has finally made it 
to and through the 7th Circuit Court of Appeals.

 The clinic required a special use permit under 
Milwaukee zoning. The permit was turned down. 
At one point, the federal district court ordered 
the issuance of the permit, citing federal statutes 
protecting persons with disabilities (ADA and the 
Rehabilitation Act) and saying that these override 
local zoning.

 An appeal of that ruling has produced a 7th Circuit 
decision that draws on the Federal Fair Housing Act 
to interpret the Americans with Disabilities Act. 
The decision says that local governments are forced 

by the federal statutes to bend zoning rules by 
granting accommodations necessary to afford equal 
opportunities to the disabled only if one of two things 
is shown. The first is that those rules on their face 
create burdens for the disabled not imposed on the 
non-disabled. The rule at issue here was the need 
for a special use permit (conditional use) for clinics. 
This rule impacts dental clinics the same as mental 
health clinics. The rule on its face does not produce 
disparate impacts on the disabled clientele of mental 
health clinics.

 The second circumstance where federal statutes 
may force waiver or modification of local zoning is 

Continued on page 6
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 Situations frequently arise where a property owner 
consults with a zoning jurisdiction, receives positive 
assurances of approval of a proposed new project, 
receives formal approvals of aspects of the project, 
whereupon neighborhood opposition arises, and the 
governing body changes direction and says the project 
does not have proper zoning and/or refuses to issue 
needed approvals and permits. Before the change of 
heart, the property owner has made commitments to 
buy the property, to design the project, or to enter into 
construction contracts.

 The question is, can the municipality change its 
mind after making these assurances and leading the 
property owner to rely on them.

 The Wisconsin Supreme Court faced this issue 
recently in a case where the property owner engaged in 
discussions with the staff of a Village, with the Village 
Board, independently examined zoning documents, and 
proceeded to the stage of entering into a $1.3 million 
construction contract.

 The Village then refused a building permit and sued 
to keep the project from starting construction.

 The property owner attempted to defend by pointing 
to the assurances. The case wended its way to the 
Wisconsin Supreme Court, where  an opinion supported 
by four justices held that the defense of reliance, 
formally called equitable estoppel, is not a valid basis 
for defeating a zoning violation prosecution.

 However, the same reliance issues can be used by 
the property owner to convince a court not to issue 
an injunction against proceeding with the project, 
even if it has been judged to be a violation of zoning. 
This continues the line of reasoning set forth in the 
earlier cases of Forest County v. Goode, 219 Wis. 2d 
654 (1988) and Town of Delafield v. Winkelman, 2004 
WI 17, 269 Wis. 2d 190.

 This means, to raise the issue of reliance/equitable 
estoppel, the property owner must first violate the 
ordinance or threaten to do so, and then the zoning 

Wisconsin Supreme Court Further Explains How 
Equitable Estoppel Works in the Context of Zoning

if the actual decision on something like the special 
use permit was driven by actual bias against the 
disabled clientele of a particular clinic. In this 
case, there was some citizen testimony expressing 
displeasure with the impact of the clientele of the 
proposed clinic on the neighborhood. 

 The appeals court sent the case back to the district 
court to explore whether actual discrimination was 
what produced the denial of the permit, or whether 
the city’s stated reasons that the use did not match 
with a neighborhood commercial redevelopment 
plan was what produced the outcome.

 One member of the appeals court, Judge Wood, 
took strong exception  to the opinion of the other 
two members of the panel, Judges Bauer and 
Easterbrook, saying that the two federal statutes at 
issue, as well as the Fair Housing Act, require the 
granting of exceptions to all zoning rules that deny 
equal opportunities for persons with disabilities, not 
just zoning rules that apply in some unique fashion 
to persons with disabilities and those intended to 
discriminate against persons with disabilities.

 Wisconsin Community Serv, Inc. v. City of 
Milwaukee, 04-1966 (7th Cir. 2005).

— Richard A. Lehmann

jurisdiction must start an enforcement action 
seeking injunctive relief.

 A three-justice concurring opinion found this 
distinction nonsensical and supported the right 
of a property owner to raise the same issues in a 
mandamus action for issuance of a permit.

 Village of Hobart v. Brown County, 2005  
WI 78.

— Richard A. Lehmann

A Divided 7th Circuit Federal Court 
Deals with Whether Fair Housing Laws 
Override Zoning
(Continued from page 5)
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 Ending more than six months of uncertainty, the 
Wisconsin Supreme Court ruled last month that the 
Public Service Commission (PSC) had not erred in issuing 
a conditional certificate of convenience and necessity 
for Wisconsin Energy’s proposed construction of a 1,230 
megawatt coal-fired generation facility in Oak Creek, 
Wisconsin. To the surprise of many industry stakeholders, 
plans for the new facility were put on hold when a coalition 
of environmental and industrial groups opposed to the 
plant successfully persuaded a Dane County circuit court 
last fall to reject the PSC’s review and approval of the 
proposed plant. 
 The circuit court decision had found that the agency 
made several crucial errors, including the failure to 
adequately consider alternative locations for the facility, 
the failure to follow the state’s energy priorities and 
environmental protection laws, the failure to adequately 
account for needed transmission line work, and the failure 
to comply with statutory requirements by issuing a CPCN 
prior to completion of the Department of Natural Resources 
permitting process. A thin 4-2 majority held that the PSC’s 
decision ought to be granted great weight deference and 
reversed the circuit court on all issues, finding that the 
PSC had had a reasonable basis for accepting and approving 
WE’s application for construction of the facility. 
 A brief concurrence by the Court’s newest member, 
Justice Louis Butler Jr., expressed reservations about the 
PSC’s environmental analysis. This perspective was fully 
aired by dissenting Justice Ann Walsh Bradley, joined by 
Chief Justice Shirley Abrahamson, who argued that the PSC 
ought not be accorded deference because its affirmation of 
the company’s proposed cooling mechanism in particular 
was based on flawed and antiquated data. The State of 
Illinois, which has banned the type of cooling system 
proposed by WE, had filed an amicus brief castigating the 
proposed mechanism as environmentally destructive. 
 Reacting to the Court’s decision, company 
representatives indicated that the units would still be 
able to come on line by the summer of 2009, as initially 
proposed. However, construction delays caused by the 
court challenge have increased project costs by as much as 
$65 billion, costs which the company will seek to recover 
from customers. Although construction of the plant is 
expected to begin soon, further court challenges on two of 
the DNR’s issued permits remain pending.

 Clean Wisconsin, Inc., et. al. v. Public Service 
Commission of Wisconsin, et. al., 2005 WI 93 (Case No. 
2004AP3179).

— Richard A. Heinemann

Court Okays PTF-II Coal Plants

 A June 30, 2005 Court of Appeals decision 
discusses the question of how much assurance 
a city or village can give persons or entities 
petitioning to annex before the annexation 
process begins, with respect to issues like 
zoning, division of financial responsibility  
for public improvements, TIF arrangements and 
the like.
 In this case, a pre-annexation/development 
agreement had been drafted, carefully worded to 
say that the city intended to take action on zoning, 
TIF, infrastructure and special assessments and 
that the city intended to support issuance of 
permits from other governments for the intended 
project, as well as to annex the property. The 
annexation petition was then filed, followed by 
adoption of the annexation ordinance, approval 
of the zoning, and approval of the agreement. 
The next month, the TIF district was created.
 A nearby town challenged the agreement, 
arguing that it violated the rule of reason by 
contracting away the city’s governmental powers 
and injecting economic considerations into the 
annexation process.
 The Wisconsin Court of Appeals rejected 
those arguments forcefully, saying that the 
agreement remained only a draft until the 
property was annexed and zoned. The agreement 
had only the informal commitment of city staff, 
who did not purport to nor could they commit 
the city to the terms of the agreement. The 
Court was not convinced that formal city action 
on the agreement was a mere formality.
 The Court of Appeals found the statements 
of near-promises to grant zoning and TIF 
to be qualified by the provision stating that 
all applicable laws and procedures were to 
be followed in implementing the promises. 
Thus, the agreement itself did not grant these 
entitlements.
 The court also concluded that the incentive 
of TIF is not an illegal incentive for annexation, 
repeating a similar statement in the recent case 
Town of Baraboo v. Village of West Baraboo, 
2005 WI App 2004AP980. This is an incentive 
directly related to the benefits of annexation.
 Town of Brockway v. City of Black River Falls, 
2004AP2916 (publication recommended).

— Richard A. Lehmann

Enforcement of  
Pre-annexation Agreement
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informational purposes only. It does not offer legal 
advice with respect to particular situations, and does 
not purport to be a complete treatment of the legal issues 
surrounding any topic. Because your situation may differ 
from those described in this Newsletter, you should not 
rely solely on this information in making legal decisions.
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