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The Wisconsin Court of
Appeals recently ruled that cities
must release copies of its digital
audio tape recordings of 911 calls
Sate Ex Rel Milwaukee Police vs.
Jones, Wis. 2d ,

N.wW.2d (Ct.

App. 2000) (No. 98-3629).

The Milwaukee Police Chief had
received a public record request
from Milwaukee Police Associa-
tion (MPA) for acopy of a911 call
emanating from a particular
address on June 18, 1997. The
request specified that the copy was
to be “in its original form - unal-
tered, unmodified and otherwise
uncensored in any fashion.” The
Chief provided an analog tape
recording which to the naked adult
human ear was substantially as
audible asthe original tape. Coun-
sel for the MPA submitted the tape
to an expert who concluded that
the original tape was necessary to
conduct spectographic and wave-
form review and enhancement of
the tape. Thus the association
asked that its expert be allowed
access to the original 911 tape for
the purpose of non-destructive
analysis and/or the making of a
digital analog tape. The Chief
denied the second request.

The Court ruled that the chief
had initially complied with the
public records with public records
law when the Chief denied the sec-
ond request for access to the
original tape for purposes of mak-
ing adigital audio tape. The court
commented at length that as tech-
nology advances and computer
systems are refined, it would be
sadly ironicif courts disabled Wis-
consin open records law by
limiting its reach. The court noted
that under sec. 19.36(4), Stats,
material produced as a product of
a computer program is subject to
the right of examination and copy-
ing. The court concluded that
under this statute, the MPA was
clearly allowed access to the 911
“source material” and the opportu-
nity for examination and copying.
Here, the MPA sought access to
the original tape because it
believed there were discrepancies
between the original tape and the
copy it received. The court was
clear to clarify that the department
was not required to utilize any spe-
cial equipment for the purpose of
copying. Rather, it had to make
the tape available so that the MPA
could bring in its own equipment
to copy the tape.

- Laura Sutherland



A Wisconsin Election Controversy

Florida is not the only state to generate election controver-
sies. In a decision issued on December 5, 2000, the Wisconsin
Court of Appeals for District Il weighed in on a challenged
election for a seat on the Oconto County Board of Canvassers,
District 20. The caseis Everett Carlson v. Oconto County Board
of Canvassers and Barbara Smith, Appeal No. 00-1788.

The election for the seat on the County Board of Supervi-
sors resulted in 125 votes for Barbara Smith and 123 votes for
Everett Carlson. Relying on Wisconsin Statute sec. 9.01, Carl-
son petitioned the Board of Canvassersfor arecount. The Board
found that one vote for Smith was not properly initialed. It was
therefore set aside, reducing the margin of victory to one vote.
The Board also found that two ballots had been cast by voters
who did not reside in the district and had voted there by mistake.
The Board took no further action because Carlson had already
announced his intention to appeal to the circuit court.

Before the circuit court, Carlson called as witnesses the two
voters who had voted in District 20 by mistake. Carlson did not
ask them for whom they had voted. Thereupon, the trial court
ruled that Carlson had failed to show that the challenged ballots
would have made a difference in the election outcome. The
court declared Smith the winner. Carlson appeal ed.

On appeal, Carlson argued that he did not have the burden
of proving that the challenged votes would have changed the
election results. The court disagreed, noting that an election
honestly conducted ought generally to stand, notwithstanding
individual electors may have been deprived of their votes or
unqualified voters may have been alowed to participate. The
Court held that, to challenge an election successfully, the chal-
lenger must show the probability of an atered outcome in the
absence of the improper votes. Therefore, Carlson needed to
show that the votes of the two illegal electors had been cast for
Smith and not for him.

Carlson claimed that forcing such a burden of proof on him
was unreasonable because a Wisconsin voter has an absolute
right to ballot secrecy. Again, the court disagreed, citing sec.
905.07 of the Wisconsin Statutes, which provides that “Every
person has a privilege to refuse to disclose the tenor of the per-
son’s vote at a political election conducted by secret ballot
unless the vote was cast illegally.” Since the two votersin ques-
tion had cast their ballots illegally, the privilege of
nondisclosure did not apply to them.

Carlson’s last argument was that it would be unreasonable
to allow people to testify about how they had voted because they
would know in advance how their testimony would affect the
election outcome. The court acknowledged that Carlson’'s con-
cerns were not unfounded and that such questioning might
create a “potential for mischief,” but nonetheless declined to
prohibit such voter testimony. Where questions about the credi-
bility of a voter's testimony arise, those questions may be
addressed on cross examination, weighed by the fact finder and
reviewed on appeal.

This decision is significant in emphasizing the standard a
challenger must meet to overturn an election. Some states utilize
utilize a “reasonable uncertainty test,” under which the chal-

lenger need demonstrate only that the outcome of the election
is uncertain because the number of voided ballots exceedsthe
margin of victory between the candidates. Other states,
including Wisconsin, adhere to the “outcome test,” under
which a challenger must show that the outcome would prob-
ably have been changed if the challenged votes were not
counted. In Wisconsin, the outcome test appliesin all cases
except those rare circumstances where deprivations of the
right to vote are so significant in number or so egregious in
character as to seriously undermine the appearance of fair-
ness. In such exceptional circumstances, the election must be
set aside even where the outcome of the election might not be
changed.

— Catherine M. Rottier

Time Limits on
Conditional Uses

A long-running land use controversy in Pierce
County has produced four decisions of the Wisconsin
Court of Appedlsin the past 31/2 years. The decisions
have dealt with anumber of interesting legal issues, but
all of the decisions have been unpublished and, there-
fore, do not have “precedent value.”

The latest Court of Appeals decision was issued
November 21, 2000. It contains two rulings on condi-
tions placed on conditional uses.

The land use in question is a private airstrip. One
of the conditions placed a 2-year limit on the permit
itself. The purpose of the two-year limit was to allow
the zoning board to monitor compliance with the other
conditions, some of which dealt with operations of the
airstrip. The permit was renewable at the end of the
two-year term, but that renewa was not automatic.
The order appeals upheld the condition, reasoning that
the holder of the permit will not have investment-back
expectations or aclaim to equitable estoppel, since they
know at the beginning that the permit will be reviewed
intwo years. Thisisadifferent situation than the zon-
ing board pulling the permit or modifying the permit on
its motion, with no provision for such cancellation or
modification in the initial grant of the permit.

Another condition changed the aignment of the
runway. The court could not identify any safety reason
for the realignment. Instead, the court determined that
the realignment was done as a political compromise to
take the flight pattern away from a vociferous objec-
tor’s property. This was not a sufficient reason to
impose the condition.

Riviera Airport, Inc. v. Pierce County Board of
Adjustments, 2000 WL 1725156 (Wis. App.)

— Richard A. Lehmann
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New Lawsuit Required To Enforce Variance
After Certiorari Review

In arecent decision, the District Il court of appeals held
that a town was required to file a new action in order to
enforce the terms of a variance after they had been upheld in
an earlier certiorari action. Winkleman v. Town of Delafield,
2000 Wis. __ (Ct. App. Oct. 25, 2000)(publication recom-
mended).

The Winklemans owned a lot containing two non-con-
forming houses in the town of Delafield. The town zoning
board of appeals granted the Winklemans a variance permit-
ting them to exceed fifty percent of the fair market value of
the property in repairs, but required as a condition that they
raze one of the houses within three years. The Winklemans
brought a certiorari action challenging the board’s authority
to impose this condition, but the circuit upheld the board's
decision. After three years, the Winkelmans failed to raze
the house and the board sought to enforce the condition. The
board brought a motion entitled “Motion for Further Relief”
before the court that heard the certiorari case requesting that
the court order the Winklemans to raze the house or permit
the town to do so. The circuit court granted the motion, but
the court of appeals reversed on the grounds that the circuit
court lacked personal jurisdiction over the Winklemans. The
court held that, in order to obtain personal jurisdiction over
the Winklemans in an enforcement action, the board would
have to commence a new lawsuit and serve the Winklemans
with a summons and complaint.

The court of appeals is undoubtedly correct under the cir-
cumstances of this case. The Winklemans subjected them-
selves to the personal jurisdiction of the court during the
pendency of the certiorari action. The certiorari court’s per-
sonal jurisdiction over the Winklemans ended when it ren-
dered its decision upholding the condition imposed as part of
the variance. See Sate ex rel. lushewitz v. Personnel Review
Bd., 176 Wis.2d 706, 710, 500 N.W.2d 634 (1993) (no con-
tinuing jurisdiction after determination of 1st certiorari
case). In order for a court to obtain jurisdiction over the
Winklemans again to enforce the variance after three years
had passed, it was necessary to serve them with a new sum-
mons and complaint.

Some of the language in the decision, however, may mis-
lead municipalities to infer that an enforcement decision
could never be brought against a property owner in a certio-
rari action and that a separate lawsuit must always be filed.
The court notes the limited nature of the statutory certiorari
review remedy and then states that “the Board did not and
could not have counter-petitioned the court on certiorari
review to enforce the condition of the variance.” Id. at 3.
Later in the decision, the court distinguishes the review

nature of certiorari from the coercive nature of a civil
enforcement action and concludes that “personal jurisdic-
tion

in such acivil action must be established by service a sum-
mons and complaint or an origina writ.” Id. at 6. The
court went on to state that “the reason is that thisis an action
in which the government, not the landowner, is seeking a
remedy.” 1d.

While the language may seem to suggest this result, the
court’s decision should not be read to mean that an enforce-
ment action may never be joined with a certiorari action or
that the government must always serve the landowner with
a summons and complaint in order to bring an enforcement
claim when alandowner has commenced a certiorari action.
It is important to note that the Winklemans were not yet in
violation of the terms of the variance at the time the certio-
rari action was pending, so the board had no need to bring
an enforcement claim at that time.

When landowners commence a certiorari action in the cir-
cuit court, they subject themselves to the personal jurisdic-
tion of the court, not just for the remedy they are seeking
against the municipality, but also for any counterclaims
asserted by the municipality against the landowners. Rule
801.06. When a government is made a party to a certiorari
action, it has the right to join any claims for relief it has
against the landowners even if the relief sought is different
in kind from the relief sought by the landowners. Rule
802.07. See City of Racine v. Waste Facility Siting Bd., 216
Wis.2d 616, 575 N.W.2d 712 (1998)(counterclam for
declaratory relief brought in certiorari case).

This distinction is of some significance. The Winkleman
court states that it takes no more appreciable timeto serve a
summons and complaint than it doesto serveamotion. This
is not neccessarily true. A motion can be served by regular
mail and can be heard as soon asthe court isavailable. Rule
801.14. Service is complete on mailing whether it is
received or not and may be sent to the plaintiffs’ last known
address. 1d. Having to commence and serve a new lawsuit
involves the payment of filing and service fees and no
answer is due from the property owner for 45 days from the
date of service. Moreover, it may take time to locate the
landowner to personally serve the summons as required by
Rule 801.11(1)(a).

The result in the Winkleman case is correct under the cir-
cumstances of the case. However, the language of the deci-
sion should not be read to prohibit enforcement actions from
being filed as counterclaimsin certiorari actions as a matter
of law.

— Mark J. Seichen
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Midwest ISO Future Clouded By

Withdrawal Announcements

A recent spate of defections has clouded the future of the
Midwest Independent System Operator (“Midwest 1SO”).
The exodus began in October when lllinois Power, citing
the merger of its parent company (Dynergy Inc.) with
Illinova Corp., announced its intention of withdrawing
from what had been the nation’s largest independent trans-
mission system operator. Two other Ilinois members of the
Midwest 1SO, Commonwealth Edison and Ameren, fol-
lowed suit in November. On December 15th, six more
members announced plans to withdraw, and the company’s
president and Chief Executive Officer, Matt Cordaro,
resigned, leaving the company in the hands of its Executive
Vice-President and Chief Financial Officer, James P.
Torgerson.

As yet, there is no official word on what impact the
intended withdrawals will have on the organization.
Although the Midwest 1SO operating agreement permits
members to leave, withdrawal s cannot take effect without a
Federal Energy Regulatory Commission (“FERC”) finding
that such withdrawals are in the public interest. In their
protest of the Illinois Power withdrawal announcement,
Midwest ISO officials urged the FERC to reject the with-
drawal application on the grounds that allowing utilities to
switch from one regional transmission owner to another too
rapidly or too frequently would undermine regiona relia-
bility.

There is also uncertainty as to when withdrawal can take
effect. While Ameren, for example, has asked that its with-
drawal take effect on November 1, 2001, the Midwest SO,
inits official protest of the withdrawal announcements, has
maintained that there is no contractual basis for the effec-
tive date of any withdrawal earlier than five years after the
execution date of the withdrawing member’s original
agreement to join the organization.

The uncertainty over the Midwest 1SO’s future has
emerged at a time when FERC policy regarding regional
transmission organizations (“RTOs’) has become increas-
ingly contested. Inits RTO rule (“Order 2000) issued ear-
lier this year, FERC offered utilities an opportunity for
financial incentives to encourage RTO participation. The
incentives generally take the form of “innovative’ trans-
mission rates designed to ease utility concerns about losing
money on assets being owned or operated independently. In
comments submitted to FERC in the Alliance Regional
Transmission Organization compliance filing in October,
the Midwest 1SO protested the availability of such incen-
tives for some utilities but not others, particularly members
of existing utilities. In its comments, the Midwest 1SO
warned that the situation could become chaotic if existing
RTOs began losing members because of the availability of

incentives elsewhere.

Despite the withdrawal announcements, the Midwest |SO
remains on track to begin market testing in June, 2001 and
become operational in November, 2001. Options currently
being considered in response to developing market condi-
tions include the Midwest 1SO becoming afor-profit entity,
advocating for rapid formation of a single RTO to encom-
pass the entire Midwest, and continuing to recruit new
members. The Midwest 1SO will formally file with the
FERC to be approved as an RTO by January 16, 2001.

— Richard A. Heinemann

Wisconsin Municipals To
Join Transmission Company

As part of the reliability legislation included in the last
Wisconsin Budget Bill, 1999 Wisconsin Act 9, a new
company was created to own, construct and operate
transmission facilities in eastern Wisconsin. The new
company, American Transmission Company LLC (ATC)
begins operation on January 1, 2001.

Under Act 9, Wisconsin municipalities that own and
operate electric utilities have the ability to become equi-
ty owners in ATC, and through ATC, in the state trans-
mission system. In addition to Wisconsin Public Power
Inc., amunicipal electric company with 30 members, at
least twelve other municipalitiesin Wisconsin have taken
advantage of this opportunity. The municipalities are:
Algoma, Kaukauna, Manitowoc, Marshfield, Menasha,
Oconto Falls, Plymouth, Reedsburg, Sheboygan Falls,
Sturgeon Bay, Sun Prairie, Wisconsin Rapids, and
Badger Power Marketing Authority (Badger is another
municipal electric company, made up of the municipali-
ties of Shawano and Clintonville).

Obtaining an ownership interest in the transmission
grid will be used by most municipalities to reduce their
cost of providing electricity to their customers— theres-
idents and businesses located in those municipalities.
ATC remains a public utility subject to regulation by the
Federal Energy Regulatory Commission, which will set
its rates for transmission service to utilities throughout
the state.

— Michad P. May
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PSC Denies Madison Water
Utility’s Request To Include Cost
of Reimbursement Program for

Private Lead Pipe Replacement in
Woater Rates

The Madison Water Utility (MWU) applied to the Public
Service Commission (PSC) for authority to increase its water
rates in the form of a 5.5 cents surcharge per hundred feet of
water consumption. Theintent of the surcharge was to reimburse
customers with lead pipe laterals for one-half of the cost of their
lead service replacement from the curb stop to the house, not to
exceed $1,000. MWU estimated the surcharge would result in an
annual charge to an average residential customer of $5.10 per
year.

The lead service replacement program was required because
MWU exceeded the action level for lead under the Lead and
Copper Rule. The action level for lead is exceeded if more than
10% of customers sampled have concentrations above the action
level of 15 ppb. Because of this exceedence, the law requiresthe
addition of chemicals to the water in order to optimize corrosion
control. The addition of chemcials in MWU's case, however,
caused other problems, particularly with the sewerage district and
the possible discharge of phosphorus to Madison’s |akes.

As an alternative to chemical treatment, MWU obtained EPA
and DNR approval to replace lead services provided that MWU
ensured that private lead laterals were also replaced. Since MWU
had no ownership interest in the private lead laterals, it could not
undertake the replacement of these servicesitself. However, the
City, by ordinance, could require homeowners to replace their
lead laterals.

Requiring propertyowners to replace their lead |aterals became
acontroversia issuein the City. Ultimately, however, acompro-
mise was reached whereby the City would reimburse private
propertyowners 50% of the cost of lead lateral replacement up to
$1,000. The Madison City Council passed this ordinance.
Subject to PSC approval, the rebate program was to be funded
primarily from the 5.5¢ surcharge.

The PSC in an October 18, 2000 order, denied MWU authority
to include the surcharge in its rates. While the PSC agreed with
MWU'’s decision to undertake lead line replacement as opposed
to adding chemicals, the PSC felt that “it would be unreasonable
and unjustly discriminatory if public program dollars generated
through utility rates were to be authorized as a subsidy to furnish
a direct benefit to an exclusive group of private property own-
ers.”

“The city passed the ordinance requiring property owners to
replace their lead laterals. It therefore is the appropriate body
with the necessary authority to provide any subsidy to assure the
success of the replacement program. The Commission believes
it would establish an unwise precedent for cash flows generated
from charges to public utility customers to be put toward a sub-
sidy which clearly and directly benefits a specific group of pri-

vate property owners.”

The PSC’s decision calls into question a municipal water utili-
ty’s ability to address complianceissuesin the most practical way
possible. If MWU had determined to add chemcials to its water
to comply with the lead rule, the cost of the chemicals would be
included in utility rates. However, MWU was not able to include
in rates an alternative compliance mechanism that would not
have been required (the replacement of the private lead laterals)
but for the violation of the lead rule.

- Lawrie Kobza

Preventive Action With
Respect to Future Flooding

An unpublished decision of the Wisconsin Court of Appeals
upholds the granting of injunctive relief calling upon a residen-
tial developer to modify a man-made pond so it will contain and
direct a 25-year storm event without flooding down-slope prop-
erties.

The case was not brought under a stormwater management
ordinance. It was a common law tort case between two neigh-
boring private property owners, both of whom were real estate
developers.

The key point of interest in the case is that the injunction was
issued and subsequently approved by the Court of Appeals before
any 25-year storm event resulted in any flooding. The basis for
the issuance of the injunction was expert testimony that the par-
cel with the pond and the arrangements for waters discharging
from the pond were inadequate in relation to the prevailing stan-
dard of the 25-year storm event.

The trial court held that injunctive relief can be granted at the
discretion of the court were there is reasonable likelihood of
future irreparable injury.

Future 25-year storm events were reasonably probable. Given
the inadequate design of the discharge system (afact that was not
contested), it was reasonably probable that 25-year storm events
would damage the neighboring residential development. While
such damage could theoretically be “repaired” by the assessment
of damages, the individual property owners who suffer the dam-
ages may not have damages that are individually huge in dollar
value, and they may need to pursue repeated claims from one
storm after another. This could make the pursuit of “repair”
impractical. Therefore, before-the-fact injunctive relief is appro-
priate.

This case demonstrates that municipal stormwater and flood
control programs with a preventive emphasis are on sound legal
footing, especialy in newly developing areas were there is no
history of flooding on which to base the measures. Preventive
measures require competent technical support, but do not neces-
sarily require prior history of flooding, especialy under future
land use conditions.

Hubbard v. Peot Const., Inc., 2000 WL 1460765 (Wis. App.
2000) —Richard A. Lehmann
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