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Condemnation: Supreme Court Fractures on
Requirements For Taking
Possession of Acquired Property

The aftershocks of the Kelo
earthquake in the eld of
condemnation law continue to be
felt well beyond the con nes of that
case. In a decision sure to engender
substantial further litigation and
potentially legislative activity, the
Wisconsin Supreme Court fractured
in interpreting a condemnors
obligations under Wisconsin law
before taking possession of property
it has acquired. See City of Janesville
v. CC Midwest, Inc., 2007 WI 93.

The property was rented by CC
Midwest, Inc., which was one of a
number of subsidiaries owned by a
holding company in Michigan and
making up a network of trucking
facilities. CC Midwest was in the LTL
or less than truckload business. It
would collectsmall freight shipments
from local customers, sort them by
destination, and then reload them
into full semi-truck loads for more
ef cient shipment. CC Midwests
operation took up only about 3.2
acres of the property it rented. In
addition to a paved area, its facility
consisted of a single metal building
with 20 loading docks located across
from one another.

The case began with Janesville s
condemnation of an approximately
nine acre parcel for purposes of a
road realignment project. In a

separate proceeding, the owner of
the property another wholly-owned
subsidiary of the Michigan holding
company sued Janesville challeng-
ing the amount of compensation paid
for the property. A jury found that
Janesville had paid more than the fair
market price for the property and the
city obtained a judgment for a return
of a portion of the award it had paid.

After acquiring the property,
Janesville sought to take possession,
but the tenant, CC Midwest, refused
to vacate on grounds that the city had
not ful lled its obligation to make
available a comparable replacement
property under section 32.05(8)(c),
Stats. Under state law, even after
acquiring title to property by
condemnation, the government is
required to provide certain bene ts
before an occupant can be required
to vacate the property. This includes
a minimum of 90 days notice of the
date the government intends to
occupy the property, 30 days free
rent, restrictions on rental charges
thereafter, and making available a
comparable replacement property.

In City of Racine v. Bassinger,
163 Wis.2d 1029 (Ct. App. 1991), the
court of appeals held that the
comparable replacement property
clause in section 32.05(8) did not
create new substantive rights for the
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occupant, but rather was meant to incorporate the
relocation assistance bene ts set out under section 32.19,
Stats. Building on the Bassinger rationale, the court of
appeals came up with a three-part test for meeting the
comparable replacement property requirement where
no identical business was available on the market at the
time that the condemnor sought to take possession of
property it had acquired. See Dotty Dumpling’s Dowry
v. Community Development, 2002 WI App 200, 257
Wis.2d 377. In Dotty, the CDA had acquired a restaurant
property for roughly $500,000. The restaurant expressed
some interest in a replacement location identi ed by the
CDA, but it was estimated to cost an additional $1 million
to renovate the location to make it suitable to reopen the
restaurant. Dotty refused to move unless the CDA made
the renovations at its expense or paid it the additional
sum. The court speci cally rejected Dotty s argument as
unreasonable because it would render super uous the
statutory caps on replacement business payments. The
court of appeals held that the CDA had satis ed its
obligation to make available a comparable replacement
property when it: (a) identi ed potential replacement
properties, (b) obtained cost estimates for renovations
for properties in which the condemnee expressed
interest, and (c) tendered the maximum replacement
business payment.

The CC Midwest case presented a situation very
similar to Dotty. No trucking facility identical to CC
Midwest s was available at the time Janesville required
possession of its property. Janesville identi ed a number
of potential replacements, ranging from other trucking
facilities in Janesville to vacant parcels with the correct
zoning, size, and other attributes suitable for construction
of a facility. CC Midwest rejected each site out of hand,
so Janesville did not obtain cost estimates for any of
them. Janesville then tendered the maximum business
replacement payment and sought a writ of assistance to
obtain possession of the property. The circuit court,
applying Dotty, granted summary judgment to
Janesville.

The court of appeals reversed, adopting the very
arguments it had rejected in Dotty. The court gave a
literal interpretation to the comparable replacement
property  clause in section 32.05(8), without
consideration of the impact it had in rendering the
legislative cap on business replacement payments

meaningless. While claiming to distinguish Dotty on the
facts, in effect, the court of appeals reversed the Dotty
decision.

The supreme court, in turn, reversed the court of
appeals and reinstated summary judgment for Janesville.
However, the rationale falls somewhere between the
court of appeals decisions in Dotty and CC Midwest.
There is a lead opinion, authored by Justice Roggensack,
two concurring decisions, and two dissenting opinions,
making it somewhat complicated to determine the
holding.

The lead opinion applies section 32.05(8), Stats.,
without regard to the statutory caps on replacement
business payments. However, Justice Roggensack
emphasizes that the de nition of comparable
replacement business set out in section 32.19(2)(c) does
not require that a replacement property be identical to
the existing business. The statute provides that it need
only be adequate for the needs, reasonably similar in
characteristics, functionally equivalent, and within
reasonable proximity of the business being replaced.
On that basis, she concludes that at least one of the
properties identi ed by Janesville was a comparable
replacement property. Justice Crooks joined the lead
opinion, and Justices Bradley and Abrahamson concurred
in this rationale. Justice Bradley wrote separately to
object to the discussion of constitutional issues of just
compensation in the lead opinion. She noted that CC
Midwest had waived its constitutional arguments by not
raising them before the supreme court.

Justice Wilcox issued a concurring opinion
emphasizing that the mere identi cation of many
locations, without regard to their suitability as
replacement locations, or the identi cation of vacant
land, did not satisfy the requirement to make available
comparable replacement properties. Nevertheless, he
agreed that one of the properties identi ed by Janesville
was comparable. Justice Butler wrote a dissenting opinion
concurring with Justice Wilcox s opinion, except that,
when applying the same standards as Justice Wilcox, he
reached the opposite result and found that none of the
properties identi ed by Janesville were comparable.

Justice Prosser wrote a lengthy dissent arguing that
constitutional principles have evolved to the point where
consequential damages, such as those incurred in
relocating a business, must be paid as a part of just
compensation. This proposition would overturn long
established law under the Fifth Amendment and the
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